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(Capacity) Act 2015 (as amended). For the avoidance of doubt, in the event
of any conflict or inconsistency, the legislative provisions in the Act prevail.
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Intfroduction

1.0 Context and purpose of this code of practice

The Assisted Decision-Making (Capacity) Act 2015 (as amended) (the Act) establishes
a modern legal framework for adults who require, or may require, support in exercising
their decision-making capacity, either now or in the future.

The Act states that:

* arelevant person is presumed to have capacity to make their own decisions unless
the conftrary is shown;

* all practicable steps must be taken to help the relevant person whose capacity is
being called intfo question to make their own decisions; and

e the relevant person’s capacity to make a specific decision must only be assessed if
they are still unable to make the decision after such supports have been provided.

This code of practice is for anyone who interacts with an adult whose capacity is
being called into question. This may include, for example, in a professional setting or as
a decision supporter.

The purpose of this code of practice is to provide guidance on:

* applying the guiding principles in the Act;
* supporting a person with capacity challenges to make a specific decision; and
* the process for assessing capacity using a functional approach.

In reading this code of practice, any reference to particular sections and chapters
should be understood as referring to those within this code and not to the Act.

1.1 Relevant person

A relevant person is the umbrella term used to describe a person who requires, or may
require, support to make a decision.

The term relevant person is used in the Act and throughout this code of practice to
refer to a person:

* whose capacity is in question, or may shortly be in question, in respect of one or
more matters (i.e., a person who may have difficulty reaching a decision without
the support of someone);

* who lacks capacity in respect of one or more matters (i.e., a person who may be
able to make some decisions but not others); or
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* whose capacity is in question, or may shortly be in question, in respect of one or
more matters and who lacks capacity at the same time but in respect of different
matters.

1.2 Supporting decision-making

The purpose of supporting decision-making is to maximise a relevant person’s capacity
in order to help uphold their rights and safeguard their autonomy.

Decision-making support may include:

* understanding the decision support needs of the relevant person;
* ensuring access to relevant and appropriate information;

* considering environmental factors; and

* providing ongoing support where appropriate.

Issues to consider in supporting decision-making are described in chapter 3.

1.2.1 Decision support arrangements

Five formal decision support arrangements are available under the Act. Two of these
are for the purposes of advance planning:

* advance healthcare directive; and
* enduring power of attorney.

Three are based on the level of support that a person requires to make a specific
decision at a specific time:

* decision-making assistance agreement;
* co-decision-making agreement; and
* decision-making representation order.

1.3 Assessing decision-making capacity

The capacity assessment must use a functional approach. This means it focuses

on how the relevant person makes a decision and the steps they take in the
decision-making process. The capacity assessment must only consider the issue and
circumstances in which the decision is being made at a specific point in time.

When assessing a person’s capacity to make a specific decision, the person assessing
capacity (the assessor) must consider whether the relevant person is able to:

understand information and facts relevant to the decision;

retain that information long enough to make a voluntary choice;

use or weigh up that information as part of the process of making the decision; and
communicate the decision by any means, including by assistive technology.
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A relevant person will be considered to lack capacity if they fail to meet one or more
of the above criteria in relation to a specific decision.

The capacity assessment process is described in chapters 4 to 7.

1.4 Further guidance

Further information and guidance is available on our website Decision Support Service
or by contacting us.

1.4.1 Other codes of practice

There are 13 other codes of practice available to support certain professionals,
decision supporters and other interested parties in adhering to the Act.


http://www.decisionsupportservice.ie/
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Guiding principles

2.0 Introduction

The Act sets out nine guiding principles for those interacting with a relevant person
with regard to making a decision.

This chapter considers each guiding principle and what it means in practice.

2.1 Apply the guiding principles
2.1.1 When do the guiding principles apply?

The guiding principles apply to a relevant person, as described in section 1.1, in
relation to a specific intervention.

An intervention is any action taken, direction given, or order made under the Act in
respect of arelevant person.

2.1.2 Who applies the guiding principles?

Anyone interacting with a relevant person in the context of the Act should apply the
guiding principles as best practice.

Anyone who is an intervener as listed below must apply the guiding principles when
carrying out an intervention under the Act.

Interveners named in the Act are:

e the court or High Court;

* a decision-making assistant, co-decision-maker, decision-making representative,
attorney, or designated healthcare representative;

* the Director of the Decision Support Service;
* a special visitor or general visitor;

e qa court friend, court assistant or another person as defined in the Act, who assists a
relevant person in court proceedings; and

* a healthcare professional.

2.2 Presume capacity

When interacting with a person whose capacity is in question or may shortly be in
question in relation to a certain decision, your starting presumption must be that they
have capacity to make that decision.

This presumption must be made irrespective of any pre-existing disability or medical
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condition, reflecting Arficle 12 of the United Nation’s Convention on the Rights of
Persons with Disabilities.

This guiding principle states that capacity must be presumed unless the contrary is
shown, in accordance with the provisions of the Act. This means that a relevant person
will no longer be presumed to have capacity if they fail to meet one or more of the
following criteria in relation to a specific decision.

The relevant person is able to:

understand information and facts relevant to the decision;

retain that information long enough to make a voluntary choice;

* use or weigh up that information as part of the process of making the decision; and
* communicate the decision by any means, including by assistive technology.

Where a relevant person’s capacity is being called into question on a specific
decision, the responsibility lies with the person who is questioning capacity to provide
sufficient evidence that the relevant person does not have capacity to make the
decision at this time. It is not the responsibility of the relevant person to prove they
have the capacity to make this decision.

2.3 Support the relevant person

When interacting with a person whose capacity is in question, or may shortly be in
question, you must take all necessary and practicable steps to support the relevant
person in making the decision.

The steps needed to support a relevant person in making a decision will differ from
person to person and on the decision in question. Considerations include:

* the person’s individual circumstances;

* environmental factors;

* the complexity of the decision to be made; and
* when the decision has to be made.

Further information on supporting decision-making is provided in chapter 3.

2.4 Recognise unwise decisions

A person whose capacity is in question, or may shortly be in question, may make a
decision that is perceived by others to be unwise. This guiding principle clarifies that
making, being likely to make, or having made such a decision is not sufficient grounds
to consider the person unable to make that decision.

Everybody has their own values and beliefs and what you consider to be an unwise
decision may reflect differences in values and beliefs between you and the relevant
person. Where a person makes, has made, or wishes to make a decision that you
consider to be unwise, this:
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* is not evidence that the person lacks capacity to make that decision;
* is not an adequate reason to challenge their capacity to make that decision; and
* does not automatically frigger an assessment of their capacity.

You must presume that the relevant person has capacity to make the decision in
question, as described in section 2.2.

Further guidance on situations where you have a genuine concern about a decision
the relevant person has made or intends to make is provided in section 3.3.

2.5 Only intervene when necessary

If arelevant person has capacity to make the decision in question, no intervention is
necessary and none should be made.

This guiding principle specifies that the circumstances of the relevant person must be
considered when determining if an intervention is warranted.

In the first instance, you must examine whether a decision needs to be made
regarding the relevant person’s property and affairs, personal welfare, and/or
healthcare freatment decisions. You should also consider if the decision needs to
be made at this time or if it can wait. Where a decision needs to be made aft this
time, you must consider if the relevant person can make the decision without formal
support.

If it is determined that the decision does need to be made at this time and that the
relevant person cannot make that decision, even with support, an intervention may
be necessary.

2.6 Intervene in the least intrusive way

Where an intervention is necessary, the least intrusive option should be selected. This
means ensuring that the intervention:

* minimises restrictions of a relevant person’s rights and freedom of action;
* respects the rights of the relevant person;

* is proportionate to the significance and urgency of the matter; and

* is as limited in duration as practicable.

2.6.1 Minimise restrictions of a relevant person’s rights and freedom of action

Before making an intervention, you must always consider if you can do something else
that would interfere less with the relevant person’s rights and freedom of action.

This means ensuring that any intervention you make is appropriate to, and does not

exceed, the relevant person’s level of need at this fime. It also includes considering
whether there is a need to intervene at all, as described in section 2.5.
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2.6.2 Respect rights of the relevant person

An intervention in respect of a relevant person must be made in a way that has due
regard to arelevant person’s rights to dignity, bodily integrity, privacy, autonomy, and
control over their financial affairs and property, as described below.

* Dignity: This is the right to be treated with respect, courtesy, and consideration.

* Bodily integrity: This is the right for a person to decide what happens to their own
body.

* Privacy: This is the right to respect for private and family life, home, and
correspondence.

* Autonomy: This is the right to make decisions according to personal values, beliefs,
will and preferences.

* Control over own financial affairs and property: This is the right to exercise influence
over own financial affairs and property.

2.6.3 Be proportionate to the significance and urgency of the matter

An intervention made in relation to a relevant person must be proportionate to the
significance and urgency of the decision being made. The personal circumstances
of the relevant person should firstly be examined and taken into consideration in
deciding what intervention to make.

You must consider all potential actions that could be taken and consider the likely
outcomes of each option. In doing so, you must consider the importance of the
decision being made and tailor the intervention to the relevant person’s individual
circumstances.

2.6.4 Be as limited in duration as is practicable

An intervention should only last for as long as it is needed, taking into account the
relevant person’s circumstances and the decision that needs to be made. For
example, an ongoing intervention should not be made in respect of a time-bound
decision.

2.7 Use a person-centred approach

You should respect and give effect to a relevant person’s known will and preferences
in all interactions with them.

When making an intervention, you must ensure that their values, beliefs, will and
preferences are given due regard. This includes acting to:

* permit, encourage, and facilitate the relevant person to participate in the
intervention;

* give effect to their past and present will and preferences;

e consider the beliefs and values of the relevant person and other factors;
e consider the views of decision supporters and others;

* actin good faith and for the benefit of the relevant person; and

e consider all other known and relevant circumstances.
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2.7.1 Permit, encourage, and facilitate the relevant person to participate in the
intervention

When making an intervention, you must do your best to allow, encourage, and
support the relevant person to participate in the intervention to the fullest possible
extent. This is further described in chapter 3.

2.7.2 Give effect to past and present will and preferences

When making an intervention, you must do your best to give effect to the will and
preferences of the relevant person. If their past and present will and preferences are
not known you should take reasonable steps to find out what these may be or have
been.

2.7.3 Consider beliefs, values, and other factors

You must take intfo account the beliefs and values of the relevant person when
making an intervention. This includes, but is not limited to, those expressed in writing.
In some situations, it may be difficult to find out what the relevant person’s beliefs and
values are. However, you should take reasonable steps to find out what they are.

You should also include any other factors the relevant person would be likely to
consider important.

2.7.4 Consider the views of decision supporters and others

When interacting with a relevant person, it may be helpful to consider the views of
those who have a close, ongoing, personal relationship with the relevant person or
may be engaging with the relevant person in respect of a specific decision.

When making an intervention you must, where appropriate, consult with:

e a decision supporter under the Act;

e a court friend or another person;

* a committee of the ward;

e an attorney under the 1996 Act; and

* any person named by the relevant person as someone to be consulted.

Where you have reason to believe that it is not appropriate to consider the views of
such people, you must be able to explain the reasons for this.

Further guidance on consulting other people is provided in section 2.8.

2.7.5 Act in good faith and for the benefit of the relevant person

Even after significant efforts have been made, it may not be possible to establish the
will, preferences, beliefs, and values of the relevant person.

In these situations, you must act in good faith to make an intervention that most
benefits the relevant person and best aligns with your interpretation of their will and

preferences.
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2.7.6 Consider all other known and relevant circumstances

Other known and relevant circumstances to consider in making an intervention will
vary based on the specific nature of the decision to be made and the personal
circumstances of the relevant person.

When making an intervention, you must make a record of any other potentially
relevant circumstances for the specific decision and how these were taken into
consideration.

2.8 Consider views of others

In addition to those named in section 2.7.4, the views of other people may be
considered including:

e q carer for the relevant person;
* a person who has a genuine interest in the welfare of the relevant person; and
* healthcare professionals.

Those who know the relevant person are often able to help ascertain the relevant
person’s will and preferences, beliefs, and values when the relevant person is unable
to do so for themselves. They may also have views on whether they consider a
proposed intervention to be necessary, whether it is likely to support the relevant
person, and whether there are any less restrictive options.

Their role in such situations is not to make the decision but rather to provide information
on the relevant person’s previously expressed views and preferences, and what the
relevant person would decide for themselves if they had capacity to do so.

2.9 Consider all available options

Where the relevant person lacks capacity to make a specific decision, you should
consider the following issues before making an intervention:

* the likelihood of the relevant person regaining capacity; and
* the urgency of making the intervention.

2.9.1 Likelihood of the relevant person regaining capacity

Before making an intervention, you must consider whether the relevant person’s lack
of capacity to make the decision is temporary or fluctuating as if it is, they may regain
capacity.

2.9.2 Urgency of making the intervention

Where there is a possibility that the relevant person may regain capacity, you
must consider whether the intervention needs to be made urgently or if it can
be postponed until such time as the relevant person can make the decision for
themselves.
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2.10 Use of information

When making an intervention you may need to obtain and use certain information.
This may include obtaining the relevant person’s information from organisations,
service providers and professionals. As an intervener, your right to obtain and use
information held by third parties is based on:

* the consent of the relevant person;

* if you are a decision supporter, the authority given to you by the relevant person
under a decision support arrangement, together with your statutory obligations to
assist the relevant person in accessing their information;

* the authority given to you by the Decision Support Service: or
* powers conferred on you by an order of the court.

When obtaining and using information in these circumstances, you must:

* only obtain information that is reasonably required;
* only use such information for the purpose that it has been obtained;

* ensure that relevant information is kept secure from unauthorised access, use or
disclosure; and

e ensure that relevant information is securely disposed of after use.
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Supporting
decision-making

3.0 Infroduction

The purpose of supporting decision-making is fo maximise a relevant person’s capacity
in order to help uphold their rights and safeguard their autonomy.

Supporting a person to make a decision means giving them the tools they need to
make the decision for themselves, or to participate in the decision-making process to
the fullest extent possible.

Decision-making support may include:

* understanding the decision support needs of the relevant person;
* ensuring access to relevant and appropriate information;

* considering environmental factors; and

* providing ongoing support where appropriate.

As described in section 2.3, a relevant person must not be considered unable to
make a decision unless all practical steps have been taken to help them to make the
decision. This puts a responsibility on those interacting with a relevant person to make
every effort to support the relevant person to make the decision themselves.

3.1 Understand decision support needs of the relevant person

Supporting a relevant person will differ from person to person and will also depend on
the decision in question. Considerations to be taken into account when supporting a
relevant person include:

* the person’s individual circumstances;

* environmental factors;

* the complexity of the decision to be made; and
* when the decision has to be made.

3.1.1 Individual circumstances

When interacting with a relevant person, you should do your best to understand if
there are aspects of the decision-making process that are particularly challenging.
For example, one person may struggle to understand the information being presented
while another may find it difficult to retain the information needed to make the
decision.

Understanding the specific challenges for a relevant person will help you to provide
them with more targeted support. You should consider what can be done to reduce
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or address challenges, for example, using memory prompts such as visual aids may
help the relevant person to retain information.

3.1.2 Consider environmental factors

When supporting the relevant person to make a decision, you must ensure they
have been given enough time and space to make the decision and to consider alll
information and options available.

A positive environment is required, which will help the relevant person and interveners
focus on body language, facial expression, and other important non-verbal
communications.

You must see if there are particular fimes of the day when the relevant person'’s
understanding is better than at other times. The relevant person’s level of alertness at a
partficular time of day may be influenced by many factors, such as the side effects of
medication, or memory loss.

You must also see if there is a particular place where the relevant person feels more
at ease and relaxed. You should choose a location where the relevant person is not
distracted and has a level of privacy appropriate to their needs and preferences.

3.1.3 Complexity of the decision

Different decisions require different levels of capacity, depending on the complexity
of the decision to be made and the urgency of the decision.

The complexity of the decision to be made may impact on the level of support
required by the relevant person. For example, a person may be able to make day-
to-day banking decisions by themselves but may require support with deciding what
type of mobile phone contract they wish to enter info.

It is important to keep in mind that even where a relevant person lacks capacity to
make some decisions, you must not presume they lack capacity to make the decision
in question.

3.1.4 When the decision must be made

Where the decision can be postponed without risk to the relevant person, as
described in section 2.9.2, this should be considered.

Where it is considered not appropriate to postpone the decision, the relevant person
may need additional supports in order to participate in the decision-making process.

3.2 Access to information

You must ensure that the relevant person has access to sufficient information to
enable them to make the decision in question or, where appropriate, to participate in
the decision-making process to the fullest possible extent. This includes information that
is:
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* relevant to the decision;
* presented clearly; and
* tailored to the relevant person’s specific needs.

3.2.1 Appropriate information

You must provide the relevant person with all the appropriate information they need
to make the decision or, where appropriate, to participate in the decision-making
process to the fullest possible extent. This may include:

* using examples relevant to the decision or telling a story to explain the decision;

* setting out the options and choices in a balanced way, without giving one opftion
special emphasis;

* sefting out the risks and benefits of each option; and

» describing any foreseeable consequences of each option, including not making
any decision at alll.

You must remain neutral in relation to any information you provide to the relevant
person. Information must be provided in a way that does not put undue pressure on
the relevant person to decide one way or the other about the decision to be made.

3.2.2 Considering specific needs

Appropriate information to support decision-making must be tailored to the relevant
person’s needs and level of understanding.

You should factor in resources and methods that may be necessary o meet the
relevant person’s needs and enable them to understand, weigh up, and retain the
information you have provided.

3.2.3 Clear presentation

You must present the information in a way that the relevant person can understand. It
is important to find the most effective way of communicating with the relevant person
to facilitate the exchange of information. This may include non-verbal, verbal, and
written communication.

When presenting information to the relevant person, you should:

* avoid technical terminology, jargon, and abstract concepts;
* be mindful that some people have difficulty processing numbers and words; and

* not put undue pressure on the relevant person to decide one way or the other
about the decision to be made.

Depending on the method of communication, you should consider:

* using plain, clear, and concise language;
* breaking down information into shorter sentences;
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* pausing regularly to check the relevant person’s understanding;
* repeating information and reiterating key points; and

* involving other professionals with relevant expertise where necessary and where
possible.

3.3 Making an unwise decision

As described in section 2.4, making, having made, or being likely to make what is
considered by others to be an unwise decision is not sufficient grounds to consider the
person unable to make that decision.

If you are concerned that the relevant person is not making an informed decision,
you can support them in the first instance by providing relevant and appropriate
information, as described in section 3.2.

However, while presuming capacity, there may be a need for further investigation if:

* the relevant person makes an unwise decision that puts them or others at significant
risk of harm;

* the relevant person makes an unwise decision that is not aligned with their known
will and preferences; and/or

* there are other factors that may be affecting the relevant person’s capacity to
make a particular decision, and the decision is not aligned with their known will and
preferences.

Before proceeding with further investigations, you should balance the perceived risks
associated with the decision against respecting the relevant person'’s right to make it.

If there is a reasonable belief that the relevant person’s decision could give rise to
them being at risk of abuse by others, or that the decision is being made as a result

of undue influence, you must freat it as a safeguarding issue and contact the local
Health Service Executive safeguarding and protection team or An Garda Siochdna as
appropriate if a criminal offence is suspected.

3.4 Build capacity to make decisions

While the emphasis in this code of practice is on supporting decision-making and
assessing capacity in respect of a specific decision, there may also be the opportunity
to build capacity in the longer term.

Some people may need to be supported to learn to make a decision for themselves,
for example where they have never done it before. Supporting a relevant person
may include developing their confidence to make certain decisions, as a lack of
confidence can hinder decision-making.
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Supporting a relevant person to build capacity may involve steps or stages so that
they make an increasing number of decisions for themselves. The supports a relevant
person requires will depend on their personal circumstances and individual needs.
These can be better understood by getting to know the relevant person which may
include understanding how they communicate.
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Context for capacity
assessment

4.0 Intfroduction

Capacity refers to a person’s ability to make a decision. This is best understood as

a spectrum ranging from full capacity to those lacking all capacity and those in
between who may have some or partial capacity. Furthermore, capacity may vary
depending on the issue, the time and the context.

A person with capacity can:

* understand information and facts relevant to the decision;

* retain that information long enough to make a voluntary choice;

* use or weigh up that information as part of the process of making the decision; and
* communicate the decision by any means, including by assistive technology.

A functional approach to assessing capacity considers the person’s ability in each of
these four elements of decision-making, as described in chapter 5. While a pre-existing
clinical diagnosis may affect a relevant person’s capacity at the time of assessment, it
must not be used to determine capacity.

Under the Act, the only way to assess capacity is by way of the functional approach.
This is the case no matter how big or small the decision, or how formal or informal

the situation. As the functional approach is issue specific and time specific, it should
be adapted to appropriately reflect the nature, gravity and consequences of the
decision that needs to be made.

4.0.1 Who does this chapter apply to?

Interveners undertaking a capacity assessment in one of the specific circumstances
set out in the Act, described in section 4.3, are required to comply with the provisions
in this code of practice as they relate to assessing capacity. This includes chapters 4 to
7.

These chapters also provide best practice guidance for any other people undertaking
a capacity assessment in relation to a decision that needs to be made. Further
informatfion on who undertakes a capacity assessment in specific situations is provided
in section 4.4.
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4.1 When to conduct a capacity assessment
The relevant person's ability to make a decision must only be assessed:

* on a specific issue or decision fo be made;
e within the conditions or circumstances in which the decision is to be made; and
e at the time the decision has to be made.

A capacity assessment may be required when:

* arelevant person is making a specific decision with regard to personal welfare, or
property and affairs;

* arelevant person is entering into or making changes to certain decision support
arrangements;

» directed by the court in respect of a Part 5 or Part é application; or
* qspecial visitor has been directed to undertake one in the context of:
* the supervision of a decision support arrangement; or
* an investigation following a complaint about a decision support arrangement.

4.2 Making a specific decision
4.2.1 Circumstances in which a capacity assessment may be required

When interacting with a person who needs to make a decision, you must presume
they have capacity to make that decision, as described in section 2.2.

Where doubt exists regarding the relevant person’s capacity, you should provide
appropriate supports to maximise their capacity, as described in chapter 3. This may
include acting in a way which gives effect to their will and preferences, such as
seeking the views of others, as described in sections 2.7.4 and 2.8.

Circumstances for conducting a capacity assessment may differ depending on the
significance of the decision, the level of formality and involvement of third parties, and
the level of risk to the relevant person.

In determining whether a capacity assessment is necessary, you should consider
whether:

e a decision needs to be made at this time;

* there is an event or circumstance that places the person or others at risk of harm;
and

* ofherless intrusive measures, including supporting the relevant person to make their
own decision, have been considered but have failed or are not appropriate.
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4.2.2 Valid reason for assessing capacity

You must have a valid reason before assessing a relevant person’s capacity. This may
include:

* where doubt remains about the relevant person’s capacity, even after appropriate
support has been provided; and

* there is no decision support arrangement in place; or

* a decision support arrangement is in place, but the decision is outside the scope of
that arrangement.

A decision that is perceived by others to be unwise, as described in sections 2.4 and
3.3, is not a sufficient reason to assess a relevant person’s capacity. However, if you
have a genuine concern about a decision the relevant person has made, or intends
to make, there may be a need for further investigation, as described in section 3.3.

4.3 Other circumstances for capacity assessments under the Act
A capacity assessment may be undertaken in other circumstances including:

* when making, varying, or revoking a co-decision-making agreement;
* when making, rescinding or notifying an enduring power of attorney;

* during the supervision or investigation of a complaint of a decision support
arrangement; and

e if a court has directed a capacity assessment to be undertaken.

Certain healthcare professionals, as prescribed by regulations, are permitted to
undertake a capacity assessment for specific purposes relating to decision support
arrangements.

4.3.1 Making, varying, or revoking a co-decision-making agreement

As part of the process for making, varying, or revoking a co-decision-making
agreement a capacity assessment must be undertaken. This must be conducted by a
medical practitioner or by a healthcare professional as prescribed by regulations.

As part of their capacity assessment, the medical practitioner or healthcare
professional will assess whether the relevant person has the capacity to enter

into, vary, or revoke the co-decision-making agreement. This includes capacity to
understand the implications of entering into, varying or revoking the arrangement as
well as the implications of not doing so.

The medical practitioner or healthcare professional will also assess whether the

relevant person has the capacity to make decisions in the co-decision-making
agreement with the support of the proposed co-decision-maker.
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4.3.2 Making an enduring power of attorney

As part of the process for making an enduring power of attorney a capacity
assessment must be undertaken. These must be conducted by a medical practitioner
or by a healthcare professional as prescribed by regulations.

As part of their capacity assessment, the medical practitioner or healthcare
professional will assess whether the relevant person has the capacity to enter into the
enduring power of attorney. This includes capacity to understand the implications of
entering into the arrangement as well as the implications of not doing so.

4.3.3 Notifying an enduring power of attorney

As part of the process for notifying an enduring power of attorney, two capacity
assessments must be undertaken. These assessments are undertaken at the point of
need, when the attorney named in the enduring power of attorney considers that the
relevant person may lack capacity in respect of one of more decisions in the enduring
power of aftorney. These assessments must be conducted by a medical practitioner
and/or by a healthcare professional as prescribed by regulations.

As part of their capacity assessment, the medical practitioner and/or healthcare
professional will assess whether the relevant person lacks capacity in respect of one or
more decisions in the enduring power of attorney.

4.3.4 Rescinding an enduring power of attorney

As part of the process for the donor or attorney applying to rescind an enduring power
of afttorney after it has been notified and come into force, two capacity assessments
must be undertaken. These assessments must be conducted by a medical practitioner
and/or by a healthcare professional as prescribed by regulations.

As part of their capacity assessment, the medical practitioner and/or healthcare
professional will assess whether the relevant person no longer lacks capacity in relation
to the decisions in the enduring power of attorney.

4.3.5 Supervising a decision support arrangement or investigating a complaint

The Decision Support Service will supervise decision support arrangements and
conduct investigations info complaints made, as necessary.

Where a matter arises in relation to the relevant person’s capacity, the Decision
Support Service may authorise a special visitor to conduct a capacity assessment
of the relevant person. In some circumstances, the Decision Support Service may
authorise the special visitor to retrospectively review how a decision was made.

Matters arising may include that the relevant person:

* has capacity and does not need a decision supporter;

* lacks capacity to make certain decisions which are subject to a decision support
arrangement, even with the assistance of a decision supporter;
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* lacks capacity in relation to certain decisions which are outside the scope of a
current decision support arrangement; and/or

* does not have a decision support arrangement in place.

4.3.6 Court directed capacity assessment

The court may arrange for a capacity assessment to be conducted under Part 5 and
Part 6 of the Act.

The court may also direct a capacity assessment to be undertaken in consideration of
an application for a declaration that the person lacks capacity, or an application to
review a previous declaration of capacity.

In requesting a capacity assessment, the court may also request a medical report, a
report from a healthcare professional, or a report from any other relevant experts to
assist it in making a decision.

4.4 Who undertakes a capacity assessment?

With limited exceptions set out below, the Act does not state who should undertake a
capacity assessment. It only states how the assessment should be undertaken.

The most appropriate person to undertake the capacity assessment will depend
on the reason why the capacity assessment is required, as described in sections 4.2
and 4.3. This means that different people may be involved in assessing the relevant
person’s capacity to make different decisions at different times.

The person undertaking the capacity assessment does not make the decision for the
relevant person. Their role is to determine whether the relevant person has capacity to
make the decision.

4.4.1 Capacity assessments where a decision needs to be made

In this situation, the most appropriate person to undertake the capacity assessment
will often be the professional with the best understanding of and/or who is most closely
involved with the decision that needs to be made. This includes an understanding of
the choices available to the relevant person, the likely consequences of each option,
and the consequences of taking no action.

Some examples of who might conduct a capacity assessment include:

* alegal practitioner with regard to a decision on buying or selling a house;
* a bank official with regard to a decision to take out a loan;
* asocial worker with regard to a decision on independent living; and

* a medical practitioner with regard to a decision on a specific healthcare
freatment.
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A functional approach to assessing capacity is not a medical assessment. It is not
always a requirement that the person undertaking the assessment be a medical
practitioner or other healthcare professional.

4.4.2 Capacity assessments relating to a decision support arrangement

Specific people are designated capacity assessors for the assessments described

in section 4.3. Capacity assessments to support making, varying and revoking a co-
decision-making agreement and making an enduring power of attorney; as well as
those to support the nofification of an enduring power of attorney or to rescind an
enduring power of attorney, must be undertaken by a registered medical practitioner
and/or by another healthcare professional.

Where an instruction from the Decision Support Service includes the need for a
capacity assessment as part of supervising a decision support arrangement or
investigating a complaint, a special visitor will visit the relevant person and conduct
the capacity assessment.
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Prepare for the
capacity assessment

5.0 Intfroduction

In preparing to undertake a capacity assessment with the relevant person, the person
assessing capacity (the assessor) must ensure that:

* they understand the scope and context for the capacity assessment;
* the relevant person is aware of the reason for the capacity assessment;

* they obtain informed consent of the relevant person to undertake the capacity
assessment;

* they use available information to prepare appropriate lines of enquiry; and
* they ensure environmental factors that may impact the assessment are addressed.

This chapter describes the steps that the assessor must undertake in preparing for the
assessment.

5.1 Understand scope and context

As described in chapter 4, there are a number of reasons why a capacity assessment
may be undertaken.

In some situations, the person undertaking the assessment may be the person that
identified the need. Where this is not the case, the assessor must ensure they know the
reason for the capacity assessment and any relevant circumstances or events that led
to the request for the capacity assessment.

5.1.1 Understand the decision to be made

The assessor must have a clear understanding of the decision to be made as well as
options available to the relevant person in their particular context.

The assessor must obtain sufficient information about the relevant person’s personal
circumstances to enable an assessment of the relevant person’s understanding of the
choices available to them and the effects of certain decisions.

Where relevant information is required from organisations, service providers or
professionals, the assessor must obtain consent from the relevant person. Further
information on consent is described in section 5.3.

The assessor should only obtain enough information as is necessary and relevant to the
decision in question, to prepare for the capacity assessment.
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5.1.2 Understand the support needs of the relevant person

The assessor should consider the support needs of the relevant person, as described in
section 3.1. This includes taking into consideration any specific difficulties the relevant
person may have which may be impacting their capacity.

The assessor must ensure they tailor their communication in a way that is appropriate
to the needs of the relevant person and access any necessary supports, including
specialist supports and assistive technologies.

Consideration should also be given to any other factors that may influence the
relevant person’s capacity. These may include, for example, if the relevant person
is tired, upset, or under pressure. Some of these issues may be addressed by due
consideration of environmental factors, as described in sections 3.1.2 and 5.4.2.

5.2 Prepare the relevant person

The assessor should meet with the relevant person, explain the purpose and nature of
the assessment, and ensure the relevant person has been provided with appropriate
information about the decision in question.

5.2.1 Approach to the capacity assessment

To begin the assessment, the assessor must explain the reason for the assessment
and provide information in an accessible manner about how the assessment will be
conducted. This includes providing an indication of the different matters that will be
discussed, the number of questions that will be asked, and the length of time the
assessment is expected to take.

The assessor must ask simple questions, using a mixture of open, closed, and yes/no
questions, where possible. One decision or idea should be discussed at a time, giving
the relevant person plenty of time to consider each question and respond.

Where the relevant person is accompanied by another person, it may be necessary
fo take steps to ensure the relevant person’s privacy is respected and their ability to
participate is not unduly affected by the presence of that person. The assessor should
discuss with the relevant person if they wish to have the other person present for the
capacity assessment.

The assessor should explain that it may be necessary to meet more than once to
ensure that an appropriate assessment of capacity has taken place.

5.2.2 Provide information on the capacity assessment process

The assessor must communicate to the relevant person what they propose to do and
why. This may include:

* if there is concern about the relevant person’s capacity to make a specific
decision;

* if there is a possibility of risk or harm to themselves or others if they make a decision
without capacity to do so;
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* a description of what is involved in the capacity assessment process;
* why it is beneficial for the relevant person to participate in the process; and
* that the outcome of the capacity assessment will either be that the relevant person:

* has capacity fo make the decision in question; or
* lacks capacity to make the decision in question at this time.

5.2.3 Provide information on the decision where appropriate

The assessor must ensure the relevant person has been provided with appropriate
information relating to the decision in a method and language appropriate to their
needs.

This may include information on the:

* decision or decisions and why they need to be made;

« different choices available to them in relation to the decision;
* likely effects of making the decision;

* likely effects of not making the decision; and

* other choices or options available to them.

5.2.4 Provide additional supports where appropriate

The relevant person should also be given information on the supports available to
them during the assessment, including the option to engage with an independent
advocate or other trusted person. The relevant person must have adequate time to
process and consider information relevant to the decision. This is particularly important
where a relevant person may be required to consider information for the first time or
make a decision that was previously made by a spouse, parent, or others.

It may be necessary to access the skills of an appropriate professional, for example

a speech and language therapist, and/or a family carer who is familiar with the
relevant person’s specific communication needs. This may be particularly important,
where, for example, the relevant person is non-verbal and communicates through eye
movements or simple muscle movements.

5.3 Obtaining informed consent

The assessor must seek the consent of the relevant person to undertake the capacity
assessment. This may include seeking consent to obtain information relevant to the
decision that needs to be made, where necessary. The assessor must explain that
the relevant person has a right to refuse to undergo the assessment or may stop the
assessment at any stage.

5.3.1 Relevant person not able to consent

If the assessor determines that the relevant person is not capable of consenting to the
assessment, they must consider whether the assessment is required at that time and
if it will benefit the relevant person. In making this determination, the assessor should
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consider the purpose of the capacity assessment, the seriousness of the decision that
needs to be made, and the likely consequences of delaying the assessment.

Being unable to consent should not automatically lead to a conclusion that the
relevant person lacks capacity.

If the purpose of the capacity assessment is to support an application to court under
Part 5 of the Act in relation to a declaration of capacity, or to make a statement that
the donor lacks capacity to make a certain decision in order to notify an enduring
power of attorney, then a capacity assessment may be required even if the relevant
person is unable to consent.

If the relevant person is not able to consent but does not object to the capacity
assessment, the assessor should act in good faith for the benefit of the person and
undertake the capacity assessment, encouraging the participation of the relevant
person in the assessment in so far as is practicable. The assessor must make a detailed
record of their interactions with the relevant person.

However, in all other circumstances, where a capacity assessment is considered
necessary and the relevant person is unable to participate, an application to court
may be needed for a determination of the relevant person’s capacity.

5.3.2 Relevant person reluctant to give consent

Where the relevant person appears to be unsure or reluctant to give consent, the
assessor can take a number of steps, including:

* giving a sensitive and careful explanation of the reason for the assessment;

* informing the relevant person that they will have the opportunity to dispute the
outcome of the assessment and the process for doing so;

* informing the relevant person of the consequences of refusing the assessment,
including a potential application to court;

* depending on the circumstances, providing support from someone close to the
relevant person or an independent advocate;

* whenever possible, allowing the relevant person time to consider the matter by
deferring the capacity assessment; and

* reassuring the relevant person that every effort will be made to facilitate and

support them in making their own decision and that one of the reasons for the
assessment is to identify the best way to do this.

5.3.3 Relevant person refuses to give consent

If the relevant person refuses to undergo a capacity assessment or refuses to engage
in some aspects of a capacity assessment, the assessor should try to establish the
reasons for this. It is important that the concerns of the relevant person are heard and
carefully considered.
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The assessor should not persist in trying to assess the relevant person but should
document the refusal and actions taken in trying to facilitate the assessment.

Where the relevant person refuses to consent to the assessment, this refusal should not
automatically lead to a conclusion that the relevant person lacks capacity.

However, where a capacity assessment is considered necessary and the relevant
person is unwilling to participate, as a last resort, an application to court may be
needed for a determination of the relevant person’s capacity.

5.4 Further preparations
5.4.1 Prepare questions and lines of enquiry

The assessor should prepare questions and lines of enquiry about the decision to be
made that will allow them to consider the four elements of a capacity assessment, as
described in chapter é.

Questions should be as simple as possible, taking info account the needs of the
person. Questions should be in plain language, making use of a mixture of open,
closed, and yes/no questions, where possible. Multi-part questions should be avoided
and instead the assessor should ask follow-up questions where necessary.

The assessor must ask enough questions to make an assessment about each element
of decision-making. However, this does not mean the capacity assessment has to
follow a formal or rigid structure.

Where possible, the assessor should attempt to have a discussion with the relevant
person about the decision and should take adequate fime to build frust and rapport.
The length and structure of the assessment should be proportionate to the decision
that needs to be made.

Examples of the types of questions that may be useful include questions about the
relevant person'’s:

* understanding of basic facts about the decision and options available to them;

* will, preferences, values, and beliefs in relation to the decision and options
available;

* understanding of their own context and circumstances;
* ability fo weigh up advantages and disadvantages of options available to them;

* ability to give effect to certain decisions, including how to access supports and
services where needed;

* awareness of their own needs and unmet needs and any concerns that may have
been raised; and

e awareness of risk to themselves as well as the safety of other people.
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5.4.2 Choose an appropriate time and place

The assessor must consider an appropriate time and place in which the relevant
person’s capacity can be most accurately assessed. They must ensure that enough
time is available for the assessment to be conducted at an easy pace, and that the
place chosen for the interview is comfortable, private, and free from unnecessary
distractions. The time of day the assessment is conducted should also be considered
as this may impact on the relevant person’s ability to concentrate.
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Undertake the
capacity assessment

6.0 Infroduction

When assessing a person’s capacity to make a specific decision, the assessor must
consider whether the relevant person is able to:

* understand information and facts relevant to the decision;
* retain that information long enough to make a voluntary choice;

* weigh up and use that information as part of the process of making the decision;
and

* communicate the decision by any means, including by assistive technology.

This chapter describes the steps that the assessor must undertake in conducting the
assessment.

Before commencing, the assessor must ensure that the steps described in chapter 5
have been taken in preparing for the assessment.

When conducting the assessment, the assessor must ensure the relevant person is
given the time and space to respond to questions, and that responses are being
provided without undue influence by another person, if present.

6.1 Ability to understand information

The assessor must determine whether the relevant person understands information
relevant to the decision that needs to be made.

6.1.1 Provide information

All information relevant to the decision must be provided to the relevant person at
the beginning or prior to the assessment. The relevant person must be given all the
relevant information and options so that their capacity to understand this information
can be accurately assessed.

6.1.2 What to assess

A number of aspects need to be assessed with regard to the information. These
include assessing whether the relevant person knows and understands:

* what the decision is;

* why the decision is important for them;

* why the decision needs to be made now;

* the alternative options available; and

* the consequences of the options available.
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6.1.3 Appropriate level of understanding

The assessor must determine if the relevant person has an understanding of the key
facts and different options available to them as well as their context. However, the
level of understanding required should not be set too high. It is not necessary that
the relevant person has the ability fo understand every element of the decision and
options available to them but has sufficient understanding to make an informed
decision.

6.2 Ability to retain information

The assessor must determine whether the relevant person is able to retain enough
information long enough to make a decision.

6.2.1 Focus on retention of information in the short-term

This is the assessment of the ability of the relevant person to make a decision at a
specific time, which is at the time of the capacity assessment. If information can be
retained long enough for the relevant person to be able to make the decision at the
specific time, that is sufficient, even if the relevant person cannot then retain that
information for any longer period.

The relevant person may use the support of memory aids or other types of assistive
technology as evidence of their ability to retain information.

6.2.2 Expressing consistency of choice

When there is uncertainty whether the relevant person can retain key information
long enough to make the decision, it may be helpful to meet with them on more than
one occasion to check whether they express a consistency of choice and of will and
preferences over time. A consistent response may be sufficient evidence that the
relevant person is able to retain information.

6.3 Ability to weigh up and use information

The assessor must determine whether the relevant person is able to weigh up and use
information relevant to the decision as part of the decision-making process.

6.3.1 Focus on ability to weigh up and use information

The focus here is on the relevant person's ability to consider the available information
and determine what weight to give that information in light of what they consider to
be important.

The assessor must determine whether the relevant person has an awareness of risk and
is able to use the available information to consider potential risks and the likelihood

of them happening. An understanding of risks and benefits may be expressed as why
some options might be better than others.



Code of Practice for Supporting Decision-Making and Assessing Capacity

6.3.2 Appropriate level for ability to weigh up and use information

Using and weighing information can be difficult to evaluate as it is an assessment of a
thinking process that the relevant person may not easily demonstrate. Therefore, the
level of ability required should not be set too high.

The relevant person should be able to demonstrate that they have considered
relevant information in the decision-making process and show some ability to change
their decision if additional information is offered.

The assessor may consider whether the relevant person expresses the same will and
preferences when questioned in different ways, or on separate occasions. This may
demonstrate the relevant person’s ability to use different information to make a
consistent choice.

6.3.3 Differentiate between ability and outcome

It is important for the assessor to recognise the difference between using information
to make what others may perceive to be an unwise decision and being unable to use
information.

For example, the relevant person may place more weight on information that fits
with their personal beliefs and values, and less weight on information that does not.
In this case, the relevant person has demonstrated an ability to use and weigh up
information.

6.4 Ability to communicate their decision

The assessor must determine whether the relevant person is able to communicate their
decision, with appropriate support where needed.

6.4.1 Ensure appropriate support has been provided

Every effort should be made in facilitating the relevant person to communicate their
decision. Any communication needs of the relevant person should be identified and
provided as part of the preparation for the assessment, as described in chapter 5.

6.4.2 Assess ability to communicate by any means

The relevant person may have difficulty communicating due to a range of reasons
such as a cognitive impairment, a disability, where English is not their first language,
and/or because they have a hearing or speech impediment. Particular challenges
may arise where the relevant person communicates partly or fully in non-verbal ways,
for example through facial expressions or changes in behaviour.

The assessor must consider the relevant person’s ability to communicate their decision

by any means. This may include for example, through talking, writing, using sign
language, using assistive technology, and with the help of another person.
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Manage assessment
outcome

7.0 Introduction

After conducting the capacity assessment, the assessor must undertake a number of
additional steps to manage the outcome of the assessment. These include:

* considering the findings of the capacity assessment;

* determining the outcome;

¢ communicating the outcome; and

* ensuring the process has been appropriately documented.

A relevant person lacks capacity to make a decision if they are unable to satisfy one
or more of the four elements of the capacity assessment, as described in chapter 6.

7.1 Outcomes of the capacity assessment
There are three possible outcomes to the capacity assessment:

* the relevant person has capacity to make the decision;
* the relevant person lacks capacity to make the decision; or
* the outcome of the assessment is unclear.

7.1.1 Relevant person has capacity

The relevant person will be considered to have capacity in respect of a specific
decision where they have demonstrated an ability to satisfy all four elements of the
capacity assessment. This means they have the ability to understand, retain, reason,
and communicate adequately for the purpose of this decision.

7.1.2 Relevant person lacks capacity

The relevant person will be considered to lack capacity in respect of a specific
decision where they have failed to demonstrate an ability fo satisfy one or more
elements of the capacity assessment.

Where the relevant person is unable to satisfy even one of these four elements, for
example the ability to communicate their decision (by any means), they will be
considered as lacking capacity for the purpose of this decision.

7.1.3 Outcome of the assessment is unclear

The outcome of the assessment will be considered unclear where the assessor has
doubts about a relevant person’s capacity after an assessment but does not have
sufficient evidence to determine that the relevant person has or lacks capacity in

respect of a specific decision.
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7.2 Consider findings of the capacity assessment

The assessor must consider the four elements of the capacity assessment and make
a determination of whether the relevant person has or lacks capacity to make the
specific decision.

In considering the findings of the capacity assessment, the assessor must:

* ensure clarity about the decision being assessed;

* ensure the relevant person was provided with information about the decision and
details of the choices available;

* identify key facts and reasonably foreseeable consequences that the relevant
person needs to understand;

* demonstrate the efforts taken and supports provided to promote the relevant
person’s ability to make the decision;

* where supports provided included the presence of another person, ensure that
person did not unduly influence the assessment process;

* produce evidence for each element of the assessment, i.e., could the relevant
person understand, retain, use/weigh the information relevant to the decision, and
communicate the decision;

* identify any conditions, events or circumstances that may be affecting the relevant
person’s capacity and whether they are likely to be temporary; and

* produce evidence to show that the relevant person lacks capacity to make the
decision as opposed to making an unwise decision.

7.3 Communicating the outcome

The assessor must inform the relevant person, in writing and verbally, and in any other
way that best suits the relevant person’s needs and preferences, of the outcome of
the assessment.

The relevant person should also be informed of the next steps.

7.4 Next steps

Where the assessor considers that the relevant person has capacity to make the
decision in question, no further steps are necessary other than record keeping, as
described in section 7.5, and supporting the person to make the decision where
appropriate.

In other situations, there will be need for further input. This includes where:

* after conducting the capacity assessment, the assessor does not have sufficient
evidence to deftermine that the relevant person has or lacks capacity;

* the relevant person disputes the outcome, believing they have capacity; and
* the relevant person lacks capacity to make a decision.
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7.4.1 Outcome is unclear or disputed by the relevant person

Where the outcome of the assessment is unclear or disputed by the relevant person,
the assessor should consider their next steps. Actions taken may depend on the
seriousness of the decision fo be made, the potential impact of not making a decision,
as well as the time available.

Where appropriate, the assessor may:

* obtain a second opinion from another suitable person; and/or
* make an application to court.

Where a second opinion is sought, the final outcome of the assessment remains the
responsibility of the first assessor.

Where the matter is referred to court, the court will make a declaration, direction, or
order, as appropriate.

7.4.2 Relevant person lacks capacity

Where the outcome of the assessment is that the relevant person lacks capacity
to make a specific decision, the assessor may need to take additional steps. This
will depend on the context for the capacity assessment, as described in chapter 4,
particularly whether the assessor is the person who requires a decision to be made.

You should consider whether the relevant person has access to necessary decision-
making supports. You may provide the relevant person with information about
creating a decision support arrangement, where appropriate. Several decision
support arrangement options are available, as described in section 1.2.1, depending
on the relevant person’s capacity and the types of decisions they need to make. You
may also contact the Decision Support Service.

7.5 Record keeping
7.5.1 Document the assessment process
The assessor must document the outcome of the assessment. The report of the

assessment also requires the assessor to document the decision that was assessed and
the information that was relevant to the decision.

The assessor should record the steps they took in preparing for and conducting the
capacity assessment and steps taken by other parties involved.

Where the relevant person is unable or unwilling to participate in the assessment, the
assessor should make a detailed record of their interactions with the relevant person
such that the details of the assessment can be recalled and examined at any time
required.
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7.5.2 Document the evidence used to reach the decision

In addition to the assessment process, the assessor must provide an explanation for
their decision regarding the relevant person’s capacity.

Where the relevant person is found to have capacity for the specific decision,

the assessor must document the outcome and the reason for their findings. This

is particularly important where serious concerns have been expressed by family
members or others about the relevant person’s ability to make the decision, or where
the decision carries significant risk to the relevant person and others.

Where the relevant person is found to lack capacity, a similar level of detail is required
including giving detailed, specific examples of each instance where the relevant
person did not meet one or more of the elements of the capacity assessment.

If the assessor determines that the person lacks capacity, they should also provide a
view about whether the person is likely to regain capacity, taking into account the
various factors that may be affecting capacity.

7.5.3 Other issues to consider

While the process for assessing capacity applies to all decisions that fall within the
scope of the Act, the recording of it should be proportionate to the complexity,
significance, and potential consequences of the specific decision.

The process and detailed evidence in the capacity assessment should be recorded
in a timely manner. Where the capacity assessment is being conducted in order to
make an urgent decision, the assessor should ensure adequate notes are recorded to
enable completing the documentation as soon as possible.
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